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Abstract

The examination of evidence in criminal proceedings ensures that each party
is informed in advance of-the-evidence-to-be-presented by the opposing side.
This mechanism [requires the submission of a comprehensive witness and evidence
list—including documentary, material, testimonial,’and expert evidence—to allow
both parties to verify, prepare, and. establish facts.fairly before trial.

Thailand’s criminal justice system is a hybrid model;’combining elements of
the inquisitorial tradition under civil law and the adversarial tradition under common
law. In practiee, however, the courts primarily follow the adversarial approach, under
which both the prosecution and the defense bear the responsibility of presenting
evidence, while the court remains neutratand adjudicates based on what is submitted.

Sections 173/1.and 173/2 of the Thai Criminal-Procedure Code represent a
significant development in‘promoting pretriat disclosure-of-evidence, a principle rooted
in common law, and-central to the right to'a fair-trial. Nevertheless, despite the
appearance of equality, these provisions'may-inadvertently disadvantage defendants.
Prosecutors enjoy a structuraladvantage through-access to detailed evidence from the
investigation stage, whereas defendants—often ordinary individuals with limited legal
expertise, resources, and time—are placed at a disadvantage. This imbalance risks

undermining the principle of equality of arms.
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To address this, it is proposed that Sections 173/1 and 173/2 be amended to
ensure that defendants are given sufficient notice of the prosecution’s evidence and
adequate time to examine such evidence and gather their own before submitting their
witness list. Such reform, consistent with Section 229/1 of the Criminal Procedure
Code, would enhance fairness, strengthen equality of arms, and reinforce the integrity

of Thailand’s criminal justice system:
Keywords: Witness List, Examination 'of Evidence, Equality, Fair Trial
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